(3)      the     and roof bolter were thoroughly tested two
on        4, 1985, and it was not found to be malfunction-
ing, and     specifically, that there was no sign that oil was

the     cylinder (T. 96-107, 147, 181-182, 187).

(4)      shortly after the Citation was issued, the ATRS was
to a local hydraulic shop, Craig Electric Motor and

Machine, Incorporated, and it was examined, tested, and

that it was not malfunctioning, and more specifically,
that there was nothing wrong with the load check valve, or the
cylinder (Ex. R-l; T. 175-183, 196).

(5)          reason the T-bar dropped from the roof on the
two occasions the Inspector saw it do so was due to the facts
that;

(a)     roof bolter (to which the ATRS is attached) was

sitting on 12-14 inches of loose coal, i.e. a soft bottom
(T. 100, 113, 134-135, 151, 220, 222),

(b) Both times the T-bar was seen to drop the equipment was

at the face sitting on loose coal (T. 41-42, 81-82, 100,

139-140, 151),

(c) The inherent capacity of the ATRS itself to raise the
T-bar back to the roof automatically requires the operator
to make certain adjustments when the bottom gives way under
the ATRS (T. 215, 218, 222) and that the problem observed
on October 4, 1985 was the result of the roof-bolter
operator's failures (T. 138, 155-157, 169, 221-222).

(6) The problem of the T-bar's dropping down had been noted and

diagnosed some two years earlier (T. 100, 139).

In this connection, Mr. Hake testified:

"When we first started roof-bolting at Empire a couple of
years ago, we had had this same thing, same type of
situation. People thought the ATRS was not working pro-
perly, and that's what we found out then, that if you
didn't set - it was very important that when you did put
the ATRS down that it was on solid footing, that if there
was any loose material underneath it, that it may not stay
snug tip against the mine roof." (T. 100)

1 am unable to conclude on the basis of the evidentiary
record developed at the hearing herein that on the occasions
observed by Inspector Montoya where the ATRS dropped or lowered
iron the roof such was a result of the equipment's "not being
maintained in safe operating condition11. Such a finding is
necessary to a determination .that the particular regulation cited
by MSHA was infracted. Secretary v. Alabama By-Products Corpo-
ration, 4      2128 (1982).  In the final analysis, this matter
called for resolution of a conflict between Respondent's version
of what caused the 4-5 inch T-bar drop and that of Petitioner.

1914fs witnesses.
